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Gamher, Michael

Subject: RE: Drafting instructions RE: Out of state real estate licensees

From: Rossetto, Matt

Sent: Wednesday, September 18, 2013 4:22 PM

To: Kahler, Pam

Subject: Drafting instructions RE: Out of state real estate licensees

Hi Pam-

My boss would like legislation drafted regarding the ability of out of state licensed brokers to practice limited services in
Wisconsin, given a signed agreement with a Wisconsin-based broker. A sketch that we and the Realtors have worked
out is attached—please let me know if you have any questions. Not a huge rush on this given that the Assembly is not in
session this month but we would like a draft to review within the next couple of weeks, if possible.

Thank you,

Matt

Matt Rossetto

Office of Representative Dean Knudson

30™ Assembly District
(608) 266-1526




Wisconsin REALTORS® Association

Cooperation between Wisconsin real estate brokers and out-of-state brokers in
Wisconsin real estate transactions

The following provides a structure that will allow out-of-state brokers the ability to provide limited
brokerage services in the State of Wisconsin under the requirement of entering into a
cooperative agreement created by the Wisconsin Real Estate Examining Board. This
cooperation should be flexible enough to address all Wisconsin sales and rental transactions,
regardless of the property type. The intent of this change would not modify the allowed referral
fees to be paid under Wis. Stat. § 452.19. This modification would require the creation of a new
statute section in Wisconsin Statute Chapter 452. There are a variety of possible locations for
the new section, such as 452.12(7), 452.136 or 452.137.

The statute section would be created to address the following parameters:
Acts permitted by unlicensed out-of-state broker; cooperation with Wisconsin broker

(1) An out-of-state broker, for a fee, commission, or other valuable consideration, or in
expectation, or upon the promise of receiving or collecting a fee, commission, or other valuable
consideration, may perform acts with respect to real estate that require a license under this
chapter without a license under this chapter, if the out-of-state broker does all of the following:

(a) Works in cooperation with a broker who holds a valid license issued under this chapter,;

(b) Enters into a written agreement issued by the board with the broker described in sub.(a)
that includes the terms of cooperation and compensation, a statement that the out-of-state
broker and the broker's agents will comply with the laws of this state and a statement of
irrevocable written consent that legal actions arising out of the conduct of the out-of-state broker
or the broker's agents may be commenced against the out-of-state broker in a court with
jurisdiction in a county in Wisconsin in which the cause of action accrues.

(c) Furnishes the broker described in sub.(a) with a copy of the out-of-state broker's current
certificate of good standing or other proof of a license in good standing from a jurisdiction where
the out-of-state broker maintains a valid real estate license: '

(d) Deposits all escrow funds, security deposits, and other money received by either the
out-of-state broker or the broker described in sub.(a) in a trust account maintained by the broker
described in sub.(a);

(e) Deposits all documentation required by this section and records and documents related
to the transaction with the broker described in sub.(a), uniess otherwise agreed to by the parties
in writing.

(2) The broker described in subsection (1)(a) shall retain the documentation that is provided by
the out-of-state broker as required under this section, and the records and documents related to
a transaction, for at least three (3) years.

(3) An out-of-state salesperson may perform acts with respect to real estate that require a
salesperson to be licensed under this chapter without a license under this a chapter if the out-of-
state salesperson meets all of the following requirements:

(a) The out-of-state salesperson:

1. is licensed with and works under the direct supervision of the out-of-state broker:
2. provides the broker described in subsection (1)(a) with a copy of the out-of-state




salesperson's current certificate of good standing or other proof of a license in good standing
from the jurisdiction where the out-of-state salesperson maintains a valid real estate license in
connection with the out-of-state broker; and
3. must work only in the name of and provide to the broker described in subsection (1)(a)
the consent of the out-of-state broker under whom the out-of-state salesperson is licensed.
(b) The out-of-state broker described in sub. (a)1. meets all of the requirements of
subsection (1)(a).
(4) A person licensed in a jurisdiction where there is not a legal distinction between a real estate
broker license and a real estate salesperson license must meet the requirements of subsection
(1) before engaging in an act that requires a license under this chapter.
(5) Nothing in this section shall permit an out-of-state broker to list a Wisconsin property for sale
without a Wisconsin real estate broker license or the involvement of a Wisconsin broker.
(6) Nothing in this section shall permit an out-of-state broker to accompany a prospective buyer
or tenant to the real estate or site unless agreed to in the cooperative agreement.
(7) No person, as defined in Wis. Stat. 180, may pay any part of a fee or commission to the out-
of-state broker for any service rendered relating to buying, selling, exchanging, leasing, or
renting unless the out-of-state broker has entered into a cooperative agreement issued by the
“board with the Wisconsin broker. All fees and commissions shall be paid to the out-of-state
broker only by the broker described in subsection (1)(a).
(8) A broker or salesperson that resides in Wisconsin or holds a Wisconsin real estate license is
NOT ELIGIBLE to enter into a cooperative agreement on behalf of another broker’s listings or
rental property.
(9) Any violation of this section of this Chapter shall be unlawful and shall be grounds for
investigation, complaint, proceedings and discipline, and shall be punished by a fine of not more
than $5,000 for each offense.
(10) The board shall have authority to promulgate rules and regulations establishing the
conditions of the terms of the cooperative agreement.
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AN AcT ..; relating to: cooperation of Wisconsin licensed real estate brokers with

out—of—state real estate brokers and salespersons, requiring the exercise of

rule-making authority, and providing a penalty.

Analysis by the Legislative Reference Bureau
This is a preliminary draft. An analysis will be provided in a subsequent version

of this draft.

The people of the state of Wisconsin, represented in senate and assembly, do

enact as follows:
SEcTION 1. 452.01 (5;) of the statutes is created to read:

O

452.01 (54) “Q.ut—o —state broker” means a nonresident who is not licensed

under this chapter and who is regularly and lawfully engaged in the real estate
brokerage business in another state, a territory or possession of the United States,

or a foreign country.

++NOTE: The drafting instructions do not define “out—of-state.” Is the above
definition consistent with your intent? The definition is based in part on the fee language
of the splitting provision under s. 452.19.
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SECTION 2

SECTION 2. 452.01 (5p) of the statutes is created to read:

452.01 (5p) “gut~of-—state salesperson” means a nonresident who is not
licensed under this chapter and who is employed by an out—of-state broker, other
than a broker or a person who is employed to sell or offer or attempt to negotiate an
initial sale or purchase of a time share.

«xNOTE: Consistent with the definition of “salesperson” under s. 452.01 (7), the
above definition excludes a person who is employed as a time—-share salesperson. Is that
exclusion consistent with your intent?

SECTION 3. 452.01 (7r) of the statutes is amended to read:
452.01 (7r) “Subagent” means a broker who is engaged by another broker to
provide brokerage services in a transaction, but who is not the other broker’s

employee. Subagent does not include an out—of-state broker.

History: 1981 c. 94; 1983 a. 27; 1985 a. 305; 1987 a. 359, 399; 1987 a. 403 5. 256; 1989 a. 341; 1991 a. 221; 1993 a. 127; 1995 a. 27, 400; 1997 a. 263; 2001 a. 102; 2005
a. 87; 2009 a. 2; 2011 a. 32.

10
11
12
13
14
15
16
17

«NOTE: Is it consistent with your intent to exclude an out—of—state broker from

the definition of “subagent” and, therefore, the duties imposed on a subagent under s.

452.133 (4)? In that connection, when an out—of-state broker and a licensed broker

cooperate in a real estate transaction under the bill, would the licensed broker be the

principal, the subagent, or neither? You may want to consider clarifying that in the draft.
Or, do you want to leave that to rule akingO.aQ 7
A -

= NOTE: Also, would the out-of—state broker have any duties under s. 452.133 or
disclosure obligations under s. 452.135? You may want to make that clear.

SECTION 4. 452.137 of the statutes is created to read:

452.137 Cooperation with out-of-state brokers and salespersons. (1)
DEFINITIONS. In this section:

(a) “Cooperative agreement” means the agreement established by the board
under sub. (4).

(b) “Licensed broker” means a broker who is licensed under this chapter.

(¢) “Licensed salesperson” means a salesperson who is licensed under this

chapter.



© 0 =1 O O s W N

T T T
S Ot R W N = O

18
19
20

(&

21
22

2013 - 2014 Legislature -3 - LRI\?I;?}IZQ/?

SECTION 4

(2) OUT-OF-STATE BROKERS. An out—of-state broker may act as a broker in this
state only if the out—of-state broker does all of the following:

(a) Enters into a cooperative agreement with a licensed broker and cooperates
with the licensed broker on all real estate transactions subject to the cooperative
agreement.

(b) Submits to the licensed broker evidence that the out—of-state broker is
licensed in good standing to engage in real estate brokerage in a jurisdiction other
than this state.

(c) Deposits with the licensed broker copies of all documents the out—of-state
broker receives or generates in connection with any real estate transaction subject
to the cooperative agreement, unless the out—of-state broker and licensed broker
agree in writing that the out—of-—state broker is not required to do so. A licensed
broker shall maintain all documents it receives under this paragraph, and all other
documents it receives or generates in connection with a real estate transaction
subject to the cooperative agreement, for at least 3 years after the date of closing on
the transaction.

(8) OUT-OF-STATE SALESPERSOI\{ An out-—of-state salesperson may act as a
salesperson in this state only if all of the following conditions are met:

(a) The out-of-state broker who employs the out—of-state salesperson satisfies

@

all of the requirements under sub. (

++NOTE: Because the draft includes the requirement that the out—of-state broker
with whom the out—of-state salesperson is employed must satisfy the requirements
under sub. (}), including entering into a cooperative agreement, it does not seem
necessary that the out—of—state salesperson provide the out—of—state broker’s consent to
work on real estate transactions subject to the cooperative agreement. Do you still want
to include that consent requirement?

(b) The out—of-state salesperson works under the direct supervision of the

out—of—state broker.
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SECTION 4
1 (¢) The out—of—state salesperson submits evidence to the licensed broker that
2 the out—of—state salesperson is licensed in good standing to act as a salesperson in
3 a jurisdiction other than this state

«+xNOTE: Does it make sense to include the above license requirement for the
out—of-state salesperson given the definition of an out—of-state salesperson as an
employee, other than a broker, of the out—of-state broker and the fact that the
out—of—state broker with whom the out—of-state salesperson is employed must comply

only require proof of a license if the out—of—state salesperson is from a jurisdiction that
requires such a license. Please let me know how you would like to proceed.

- (}) because the requirements of sub. () have to be satisfied regardless of whether
the person is an out—of—state salesperson or out—of-state broker.¥As currently drafted,
e Tequirements of sub. (}) will always have to be met by an out—of-state broker that
wants to do brokerage business in Wisconsin. Please let me know if that is not consistent
with your intent.

4 (d) In any real estate transaction subject to the cooperative agreement, the
5 out—of-state salesperson represents only the out—of-state broker with whom the
6 out—of—state salesperson is employed\./
7 (4) COOPERATIVE AGREEMENT. (a) The board shall, by rule, establish the form
8 and terms of the cooperative agreement.
«+NOTE: The cooperative agreement is most likely subject to the requirements of
s. 452.06Concerning submission of real estate forms to the appropriate council. Is that
consistent with your intent?
9 (b) The cooperative agreement shall do at least all of the following:
10 1. Establish the terms of cooperation between the out-of state broker, any
11 out—of-state salesperson, and the licensed broker.\/
12 2. Provide that the out—of—state broker may not engage in any of the activities
13 under s. 452.01 (2) (bm) or (h)\évithout the direct involvement of the licensed broker.

«xNOTE: I cross—referenced the activities described under s. 452.01 (2)\fbm) and
(h) rather than saying that the out—of-state broker may not “list” a property or
“accompany a prospective buyer or tenant to the real estate,” i.e. “show” a property,
because the activities under s. 452.01 (2) (bm) and (h)"presumably cover the listing and
showing of properties integral to the brokerage of real estate. Is that change okay?

+NOTE: Also, what is your intent concerning the use of the term “involvement”
here instead of “cooperation™ As noted below, the draft already prohibits an out—of-state
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SECTION 4

broker from acting as a licensed broker in this state without cooperating with and
entering into a cooperative agreement with a licensed broker. Is it your intent that the
licensed broker play a specific role with respect to listing and showing properties subject
to the cooperative agreement?

3. Establish the terms of the out—of-state broker’s compensation. Those terms
shall provide that the out—of—state broker may not accept any fee or commission in
connection with a real estate transaction subject to the cooperative agreement unless

the out—of—state broker receives the fee or commission directly from the licensed

v

broker and in accordance with any other terms of the cooperative agreement.

«xNOTE: I included the above requirements under subds. 2. and 3.\, as
irements of the cooperative agreement because they seem to fit better here. In the
case of subd. 2., sub. TR) already prohibits an out—of-state broker from performing the acts
of a licensed broker in this state unless the out—of-state broker cooperates with a licensed
broker and enters into a cooperative agreement with the licensed broker. Also, subd. 3.,
if made a general statutory requirement as opposed to a requirement for the cooperative
agreemﬁnt might have the unintended consequence of prohibiting a referral fee under s.
452,19}

4. Provide that all client funds, as defined in s. 452.13 (1) (a), that the
out—of—state broker and licensed broker receive in connection with a real estate
transaction subject to the cooperative agreement shall be deposited in a trust account

maintained by the licensed broker.

+»«NOTE: Should the trust account satisfy the requirements under s. 452.13?

5. Provide that the licensed broker and licensed salesperson may not act under
the cooperative agreement on behalf of another licensed broker who is not a party to

the cooperative agreement.

=++NOTE: Does the above subd. 5. achieve your intent? The drafting instructions
state that a licensed broker or licensed salesperson should not be eligible to enter into a
cooperative agreement “on behalf of another broker’s listings or rental property.”

+++*NOTE: Also, is it possible to have more than one licensed broker, or more than
one out-of-state broker for that matter, be a party to a cooperative agreement with an
out—of-state broker? Is that consistent with your intent?

6. Require that the out—of-state broker and its agents comply with the laws
of this state and require the out—of-state broker to file with the board an irrevocable

consent that actions may be commenced against the out—of-state broker in the
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SECTION 4

proper court of any county of the state in which a cause of action arises or in which
the plaintiff resides, by the service of any process or pleading authorized by the laws
of this state on the board or any duly authorized employee. The consent shall
stipulate and agree that such service is valid and binding as due service upon the
out-of-state broker in all courts in this state. The consent shall be duly
acknowledged and, if made by a corporation, shall be authenticated by the corporate
seal.

#»=NOTE: The above language is taken for the most part from the consent required
under s. 452.11 (3). Is the language consistent with your intent?

(5) PeNaLTY. (a) Subject to the rules promulgated under s. 440.03 (1), the board
may conduct investigations and hearings to determine whether a person has violated
this section or a rule promulgated under this section.

(b) Notwithstanding s. 452.17 (3), any person who violates this section or a rule
promulgated under this section may be fined not more than $5,000 for each violation.

SecTION 5. Effective date.

(1) This act takes effect on first day of the 7th month beginning after
publication.

w0+« NOTE: I included a six-month delayed effective date to give the board time to
develop and implement the cooperative agreement. Please let me know if that is not
consistent with your intent.

(END)




Gallagher, Michael

From: Rossetto, Matt

Sent: Wednesday, October 09, 2013 4:53 PM

To: Gallagher, Michael

Subject: FW: Out of state brokers draft

Attachments: Comments in response to the Preliminary draft relating to Out.docx
Hi Mike—

Attached is a response to your drafters note
changes requested.

om LRB 3217. PleaseNet me know if you have questions regarding the

Thank you,

Matt

Matt Rossetto

Office of Representative Dean Knudson
30" Assembly District

(608) 266-1526

From: Cori M. Lamont [mailto:CoriL @wra.org]
Sent: Wednesday, October 09, 2013 4:24 PM
To: Rossetto, Matt; Larson, Tom

Subject: RE: Out of state brokers draft

Matt,

Attached please find our comments and responses to the preliminary draft of the out-of-state brokers legislation.

Please let me know if you have any questions.

Cori

Cori M. Lamont

Director of Regulatory Affairs

Wisconsin REALTORS® Association

4801 Forest Run Road

Madison, WI 53704

tel: 608-241-2047 | fax: 608-241-5168 | www.wra.org
This is an advertisement from the WRA

Information contained in this correspondence does not constitute legal advice and should not be relied upon as legal advice. A determination
of one’s legal rights can only be obtained after complete analysis of the law and its applicability to one's particular fact situation. Private
legal counsel should be consulted if legal advice is needed.

To be removed from future WRA e-mail messages, please visit our e-mail preference page at i

This e-mail message is intended solefy for the person to whom it is addressed and may contain Conf dent/a/ and/or pnw/eged information. If you have received
this e-mail message in error, but are affiliated with the person to whom it is addressed, please notify the addressee that the e-mail has been received (otherwise
delete it). Any review, dissemination, copying, printing or other use of this e-mail message by persons other than the addressee is prohibited.
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From: Rossetto, Matt [mailto:Matt.Rossetto@legis.wisconsin.gov]
Sent: Monday, October 07, 2013 3:57 PM

To: Larson, Tom; Cori M. Lamont

Subject: Out of state brokers draft

Hi Tom and Cori-

| just received a preliminary draft of the out-of-state brokers legislation... It is attached for your review and the drafters
notes are contained within the draft. Please take a look and let me know what you think.

Matt

Matt Rossetto

Office of Representative Dean Knudson
30" Assembly District

(608) 266-1526




Comments in response to the Preliminary draft relating to Out-of-State Licensees

‘/Section 1. Response to Note: It would appear that the draft includes a definition that mirrors our
intent.

/ Section 2. Response to Note: The legislation should apply to all licensees under 452, including
time-share salesperson.

_\{K‘Section 3. Response to Note: The intent is to include subagent within the definition of out-of-
~ state broker. Thus, there is not a need to include any reference to out-of-state broker in the
definition or make any change to the definition.

‘/ The cooperative agreement should allow the flexibility of the Wisconsin broker to determine
 what relationship the out-of-state broker needs to have with the buyer.

lﬁ is the intent to require the out-of-state broker to follow all Wisconsin laws, including 452.133
and 452.135. That can be reiterated within the statute freestanding within this section and/or in
the cooperative agreement.

As background: In a Wisconsin real estate transaction, to participate in a real estate transaction
there must be an agency agreement in place with one or both of the brokers involved. To better

L/ illustrate, when a property is listed the listing broker has a client relationship with the seller when
entering into the listing contract. However, a cooperating broker has the opportunity to have one
of two relationships with the buyer; a client or a customer relationship. A client relationship is
created when the buyer and the cooperating broker enter into a buyer agency agreement; if the
buyer does not enter into the client relationship then the buyer is a customer of the cooperating
broker. Under Wisconsin law the cooperating broker becomes a subagent of the principal
broker (listing broker).

Section 4.

\/Cs’)(a) Response to Note: If the consent is included in the cooperative agreement section, then
that should be sufficient.

\/3)(0) Response to Note one: The intent is create the ability of the Wisconsin broker determine
whether the out-of-state broker’s salesperson can participate in the transaction and if so, proof
that the salesperson is in good standing rather than taking the out-of-state broker’'s word.

Response to Note two: that is consistent with the intent.

4) Response to Note one: You are correct. The form will be a WB form and the advisory
committee works on those forms, makes a recommendation as to what the form should look like
and then the REEB can make changes, send it back to the committee with comment, or adopt it.
All Wisconsin real estate licensees must use WB forms if one is available.

‘/Kecommendation: remove (b) 2. It is our intent to make it very clear in the legislation outside of
the cooperative agreement. Therefore we would like the original proposed language or a version
of it included, please see below.
1/4 Nothing in this section shall permit an out-of-state broker to list a Wisconsin property for
ale without a Wisconsin real estate broker license or the involvement of a Wisconsin
broker.
l/:lothing in this section shall permit an out-of-state broker to accompany a prospective
buyer or tenant to the real estate or site unless agreed to in the cooperative agreement.



\/Response to Note two: This should be moot due to our above recommendation and response. A )

(4)(b)3. Recommendation: This section should be modified. The terms of the cooperative
agreement and the original language provided regarding commission are two separate issues.
The cooperative agreement should state that it establishes the terms of the compensation and
nothing more. The separate statement of payment of the commission is to identify the fact while

/he listing broker “pays” the commission to the cooperating broker, often the title company
disburses the money and the title company is not a party to the cooperative agreement. In order
to ensure that people are not trying to circumvent the intent of the law change arguably the
separate statement outside of the cooperative agreement meets the intended objective. Please
see the original language provided.

No person, as defined in Wis. Stat. 180, may pay any part of a fee or commission to the out-of-

V(éte broker for any service rendered relating to buying, selling, exchanging, leasing, or renting
unless the out-of-state broker has entered into a cooperative agreement issued by the board
with the Wisconsin broker. All fees and commissions shall be paid to the out-of-state broker only
by the broker described in subsection (2)(a).

4)(b)4. Response to Note: Arguably the language should not require a 452.13 reference
because if the Wisconsin listing broker is holding the money then they are already required to
comply.

(4)(b)5. Response to Note one: While it is okay to have this statement in the cooperative
agreement, it would be our intent to have the language separated so that it is not just within the
context of the cooperative agreement but within the statutory language.

RgSponse to Note two: Real estate companies can be very small (one broker) or very large with

number of brokers. In large companies sometimes the “main” broker delegates responsibilities
to another more hands-on broker, often called a manager by the industry, and that manager
most likely will have the authority to enter into the cooperative agreement with the out-of-state
broker. So it is our intent to allow in those types of situations more than one broker to be a party
to the agreement in those limited situations.

(4)(b)6. Comment: we want to make sure that the out-of-state broker not only agrees to follow
isconsin laws but also limit jurisdiction to Wisconsin only. | am not sure if that needs to be
accomplished by adding only or must within the sentence on line 15 along with modifying the
remainder portion of the language, for example on page 6 on lines 1-2 striking “or in which the
plaintiff resides..”. Also, to ensure this again is not limited just within context of the cooperation
freement does this language need to be provided as well in the main part of the statute?

(4)(b)6. Response to Note: See above comment.

Section 5. It is our intent to have a specific effective date in the legislation. At this time our
recommendation is August 1, 2014.

Additional comment: It would appear that the statute should still provide the board the ability to
LV\ create rules and regulations to establish the terms of the cooperative agreement. Please see
T above.

(10) The board shall have authority to promulgate rules and regulations establishing the
conditions of the terms of the cooperative agreement.
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PRELIMINARY DRAFT - NoT READY FOR INTRODUCTION

AN ACT to amend 452.01 (7r); and to create 452.01 (5n), 452.01 (5p) and 452.137

of the statutes; relating to: cooperation of Wisconsin licensed real estate
~
brokers with out—of-state real estate broker,s)@)églespersons requiring the

exercise of rule-making authority, and providing a penalty. d S o e

snlefPedaons

Analysis by the Legislative Reference Bureau

This is a preliminary draft. An analysis will be provided in a subsequent version
of this draft.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 452.01 (5n) of the statutes is created to read:

452.01 (5n) “Out-of-state broker” means a nonresident who is not licensed
under this chapter and who is regularly and lawfully engaged in the real estate
brokerage business in another state, a territory or possession of the United States,

or a foreign country.



E S

2013 - 2014 Legislature @ LRB-3217/P1

MPG;jld:rs
SECTION 1

ey,
wrx N drafting instructions\do™not define “out-of-state.” e above
definition congisfdnt with your intent? defnition is based in part on theTee a

of the splittihg prosion under s. 452.19.

SECTION 2. 452.01 (5p) of the statutes is created to read:

452.01 (5p) “Out-of-state salesperson” means a nonresident who is not

(7), the
Is that

SECTION 3. 452.01 (7r) of the statutes is amended to read:

6
7 452.01 (7r) “Subagent” means a broker who is engaged by another brokerto
8 provide broRexage services in a transaction, but who is not-¢tieé other broker’s
9 employee. Subagent dbes not include an out-of~state broker.
= NOTE: Is it consist a> eh ur intent to exclude an out—of—state broker from
the definition of “ subageft and theréfoxg, the duties imposed on a subagent under s.
452.133 (4)?_Jarthat connectlon when an o <of-state broker and a licensed broker
coopergte-tn a real estate transaction under the bitygould the licensed broker be the
_peiricipal, the subagent, or neither? You may want to consiy arifying that in the draft.
Or, do you want to leave that to rule making? -
»NOTE: Also, would the out-of-state broker have any duties under s. 35%
Ldisclosure obligations under s. 452.135? You may want to make that clear. ) V/I
. 10 SECTION 4. 452.137 of the statutes is created to read:
11 452.137 Cooperation with out-of-state brokers and salespersons. (1)
12 DEFINITIONS. In this section:
13 (a) “Cooperative agreement” means the agreement established by the board
14 under sub. (4).
< 15 (b) “Licensed broker” means a broker who is licensed under this chapter.
1f’j!;} 16 (c) “Licensed salesperson” means a salesperson who is licensed under this
17 chapter.
I

L p—— Gt

[(- Z *)'2(;
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SECTION 4

| (o)
@ (2) OUT-OF-STATE BROKERS):n’o;t—of—state broker may act as a broker in this

state only if the out-of-state broker does all of the following:
Enters into a cooperative agreement with a licensed broker and cooperates
4 with the licensed broker on all real estate transactions subject to the cooperative

5 agreement.

()
(6 e @ Submits to the licensed broker evidence that the out—of-state broker is

7 licensed in good standing to engage m real estate brokerage in a jurisdiction other e
}5_\ 8 th . /:m ouk - ol Srptre oKl Wfﬂo ‘S 4 ?m(*yw‘:ﬁa ;
3 ythan this state. [ ( D;\:w o \:’veq‘ Jeeﬂf"f{' . ?wh.cpwwé Lo
_?, @) @ w with the Ilcéﬁ?&%ﬁgfé’%ﬁ%g&' all documents the out—of-state
V,U 10 | broker receives or generates in connection with any real estate transaction subject
* ] 11 to the cooperative agreement, unless the out—of-state broker and licensed broker
N1 agree in writing that the out—of-state broker is not required to do so. A licensed
13 broker shall maintain all documents it receives under this paragraph, and all other
14 documents it receives or generates in connection with a real estate transaction
15 subject to the cooperative agreement, for at least 3 years after the date of closing on
16 the transaction.
17 (3) OUT-OF-STATE SALESPERSONS. An out—of-state salesperson may act as a

salesperson/in this state only if all of the following conditions are met:

19 (a) The out—of-state broker who employs the out-of—state salesperson satisfies
ag\icaio) & J
@ all of the}‘@aquirements under sub. (2). N v4</
E: | Secause theds Aft includes the requjren\léth that'the out—of-state broker, A

State salesperson is employed

satisfy the requirein, A
uding entering into a coopera \

include that consent requiremeirt? -

21 (b) The out—of-state salesperson works under the direct supervision of the

22 out—of-state broker.

o Fomt- Snale ga\fs?efs@nm
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SECTION 4

(c) The out—of-state salesperson submits evidence to the licensed broker that

the out—of-state salesperson is licensed in good standingito act as a salespersorfg'n/\

a jurisdiction other than this state. o 14 othedwnse autha 2ed

«+=NOTE: Does it make sense to include the above license requirement for tﬂﬁ
outw=ef-state salesperson given the definition of an out-of-state salespersop.e€ an
employee,~othgr than a broker, of the out-of-state broker and the.fatt that the
out—of-state brokérwith whom the out-of-state salesperson is guaployed must comply
with sub. (2), which includesentering into a cooperative agre€ment? Perhaps we could
only require proof of a license if thtreuf—of-state saleSperson is from a jurisdiction that
requires such a license. Please let me kngte4Gw you would like to proceed.

«++NOTE: Also, I did not ipetdde the requirement that g person from a jurisdiction
that does not separately licetiSe a salesperson and broker must Satisfy the requirements
of sub. (2) because theTequirements of sub. (2) have to be satisfied regardtess of whether
the person igarfout—of-state salesperson or out-of-state broker. As currently trafted,
the reguifements of sub. (2) will always have to be met by an out-of-state broker that

rartts to do brokerage business in Wisconsin. Please let me know if that is not consisﬁay
‘with your intent. e~

(d) In any real estate transaction subject to the cooperative agreement, the
out—of—state salesperson represents only the out—of-state broker with whom the
out—of—state salesperson is employed.

(4) COOPERATIVE AGREEMENT. (a) The board shall, by rule, establish the form
and terms of the cooperative agreement.

ok _A'he cooperative agreement ost likely subject to the redyje€ments of
s. 452.06 gerfcerring submission of real estate Yorms to the appropriate cein®l. Is that

consisteht with your intent? =

(b) The cooperative agreement shall do at least all of the following:

1. Establish the terms of cooperation between the out—of state broker, any

i

2. Provide that the out—of—state broker may not engage in any of-tt activities

». : anolvement”
W“cmperaﬁon”? As noted below, the draft already prohibits ah out-of-state

wocpaded s aroMe-Imit 20

out—of-state salesperson, and the licensed broker. Mﬁm{
*

\
)
/f

/\
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X~

broker from-agting £s a licensed broker in te without cooperat g
entering into a cp€perative agreement with a licensed broker. Is it your in hat the

specific role with respétt to listing and showing properties su
Gaa to the cooperative a, ment" /—~<
o Establish the terms of the out—of-state broker’s compensatlonj’ﬁlose terms
2
3
4

all provide that the out—of-state broker may not accept any fee pr-commission in

ith a real estate transaction subject to tbg,mﬁerative agreement unless

receives the fg@azm;ssion directly from the licensed
o
ther terms of the cooperative agreement.

the out—of—state br

5 broker and in accordance wit: a

e

****I}IQ-TE”M I included the above requirements under subds. 2. and 3. as
reqﬂ;ufefﬁénts of the cooperative agreement because thi em to fit better here. In the
Ase of subd. 2., sub. (2) already prohibits an out—of-state broke performing the acts
of a licensed broker in this state unless the out-of-state broker cooper with a licensed
broker and enters into a cooperative agreement with the licensed broker. subd. 3.,
if made a general statutory requirement as opposed to a requirement for the cooperative
agreement might have the unintended consequence of prohibiting a referral fee under s.
452.19.

(4.) Provide that all client funds, as defined in s. 452.13 (1) (a), that the

out—of-state broker and licensed broker receive in connection with a real estate
transaction subject to the cooperative agreement shall be deposited in a trust account

maintained by the licensed broker.

= NQTE: Should the trust account satisfy the re qu1rements under s. 45 -a
o)

P v1det at thelicensed broker and Ticensedwalesy p-fhay 1o 1;7" for

5.

he cooperati PSsreemyqt on behalf of another-htensed brb, er who is not2 party to

he coopérative agreement. / N
N

+++«NogE: Does the above subd 5. achl v€ your intent? The drafting mstr&é‘ho
state that a lidspsed broker or licensedsgle son_should not be eligible to enter i
cooperative agredpént “on behalf of gabtier bpaer’s listings or rental prope

= NOp: Alsy, is it possgible to haye morelsan one licensed broker,6r more thHan
one out—gf<state broRer for#hat mattef, be a partyNsQ a cooperative agreement with an
out—-of-State broker? Iythat consistent with your inteh?

pAtreot tmof—sta“li’é’“ﬁ‘i"ﬁker And 168 ag nts comply with th(mimg\

Mhe out—of—state broker to file h th e td én 1rrevocable “‘

at actions may Pe commenced against-the out— (stat e broker™ih il:‘ej

i
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170 mployee. The consent shall

state. The consent shall be duly

//
8 (5) PeNALTY. (a) Subject to the rules promulgated under s. 440.03 (1), the board
9 may conduct investigations and hearings to determine whether a person has violated
10 this section or a rule promulgated under this section.
11 (b) Notwithstanding s. 452.17 (3), any person who violates this section or a rule
12 promulgated under this section may be fined not more than $5 000 for each violation.
13 SECTION 5. Effective date. ' A vgvs¥ )T

(1) This act takes effect on @t day of the 7th month beginning after

«»x»NOTE: I included a six—-month delayed effective date to give the boarW

develop and implement the cooperative agreement. Please let me know if that is ng.,w’/
consistent with your intent.

e
16 (END)
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Representative Knudson:

Please review this draft carefully to ensure that it is consistent with your intent.

This preliminary draft is a redraft based on the instructions and comments forwarded
to me by Matt Rossetto via e-mail on October 9, 2013. Please note that I did not include
any additional language in response to the additional comment concerning rules
promulgation at the bottom of page two of the instructions and comments because the
draft already contains a rule promulgation requirement concerning the terms and
form of the cooperative agreement. See s. 452.137 (4) (a),‘/created in the draft.

Please also see my drafter’s notes embedded in the draft, and do not hesitate to contact
me with any questions.

Thank you.

Michael Gallagher

Legislative Attorney

Phone: (608) 267-7511

E—mail: michael.gallagher@legis.wisconsin.gov
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INSERT 2-5
@ % @efge with text, no ] \“Out—of-state salesperson” includes a time-share

salesperson employed by an out—of-state broker.
<END INSERT 2-5
INSERT 2-17

@(@ ()) “Licensed time—share salesperson” means a time-share salesperson who is

10
11
12
13

14
15
16
17
18

licensed under this chapter.‘/
QEND INSERT 2-17)
INSERT 3-8
(b) An out—of—state‘/broker who is a party to a cooperative agreement with a
licensed broker\éaay not list a property in this state for sale or rent or accompany a

prospective buyer or tenant to the property without the involvement‘/of the licensed

v

broker.

#=NOTE: As requested, I have included the “list” and “accompany a prospective
buyer” language instead of referencing the activities included under the definition of
“broker” under s. 452.01 (2) (bm)%and (h)¥'As I previously indicated, the term “list” in
particular may be vague here with respect to the conduct being prohibited. That term
is not used in the same sense anywhere in ch. 452¥and it would be a better practice to
maintain _consistency with the activities described under the definition of

){: “brokexi—ﬁ?:t’fv’xhues that are generally prohibited without a license.

++«NOTE: Also, as I previously indicated, the term “involvement”\{s vague. 1
included that term consistent with what is requested in the drafting instructions. Please
let me know if you want to clarify the role for the licensed broker when the out-of-state
broker lists or shows a property or if you want to retain the requirement of “involvement.”

(¢) An out—of—state broker who is a party to a cooperative agreement with a
licensed broker may not accept any fee or commission in connection with a real estate
transaction subject to the cooperative agreement unless the out—of-state broker
receives the fee or commission directly from the licensed broker and in accordance

v

with any other terms of the cooperative agreement.
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(d) An out-of-state broker who is a party to a cooperative agreement with a
licensed broker, and any salesperson or time—share sale%erson of the out—of-state
broker, shall comply with the laws of this state, and the out-of—state broker shall file
with the boardJan irrevocable consent that actions may be commenced against the
out—of-state broker in the proper court of any county in this state in which a cause
of action arises or the plaintiff resides, by the service of any process or pleading
authorized by the laws of this state on the board or any duly authorized employee.
The consent shall stipulate and agree that such service is valid and binding as due
service upon the out—of—state broker in all courts in this state. The consent shall be
duly acknowledged and, if made by a corporation, shall be authenticated by the
corporate seal. |

(e) A licensed broker who is a party to a cooperative agreement with an
out—of-state  broker, and any licensed salesperson or licensed
time—shareCsalesperson of the licensed broker, may not act under the cooperative
agreement on behalf of a licensed broker who is not a party to the cooperative

agreement.

@ND INSERT 3-@
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October 22, 2013

Representative Knudson:

Please review this draft carefully to ensure that it is consistent with your intent.

This preliminary draft is a redraft based on the instructions and comments forwarded
to me by Matt Rossetto via e-mail on October 9, 2013. Please note that I did not include
any additional language in response to the additional comment concerning rules
promulgation at the bottom of page two of the instructions and comments because the
draft already contains a rule promulgation requirement concerning the terms and
form of the cooperative agreement. See s. 452.137 (4) (a), created in the draft.

Please also see my drafter’s notes embedded in the draft, and do not hesitate to contact
me with any questions.

Thank you.

Michael Gallagher

Legislative Attorney

Phone: (608) 267-7511

E-mail: michael.gallagher@legis.wisconsin.gov
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Gallagher, Michael

From: Gallagher, Michael

Sent: Wednesday, October 30, 2013 10:00 AM
To: Rossetto, Matt

Subject: RE: LRB 3217

Got it. I think that restriction is already covered by the draft—must be under cooperative agreement to

do anything that would require a license in the state—but I will see what I can do to clarify the intent as
much as possible in the draft.

Mike

Mike Gallagher
Attorney

Wisconsin Legislative Reference Bureau
(608) 267-7511

From: Rossetto, Matt

Sent: Wednesday, October 30, 2013 9:54 AM
To: Gallagher, Michael

Subject: LRB 3217

Per your second drafter’s note, this was the language Cori suggested:

(b) An out—of-state broker is not permitted to wh : : ~ith-a-licensed-bre

may-net enter into a listing agreement kst on a property in this state for sale or rent or accompany a prospective
buyer or tenant to the property unless the out-of-state broker is entered into a cooperative agreement with a
licensed broker. wi i i

Thanks for your work on this,
Matt

Matt Rossetto

Office of Representative Dean Knudson
30" Assembly District

(608) 266-1526




Galla!gher, Michael

From: Rossetto, Matt

Sent: Wednesday, October 30, 2013 9:54 AM
To: Gallagher, Michael

Subject: LRB 3217

Per your second drafter’s note, this was the language Cori suggested:

(b) An out—of-state broker is not permitted to wh &P : ; , ;

may-net enter into a listing agreement }ist on a property in th1s state for sale or rent or accompany a prospective
buyer or tenant to the property unless the out-of-state broker is entered into a cooperative agreement with a
licensed broker. witheut-the-invelvement-of-the-lieensed-broker:

Thanks for your work on this,
Matt

Matt Rossetto

Office of Representative Dean Knudson
30" Assembly District

(608) 266-1526
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PRELIMINARY DRAFT - NoT READY FOR INTRODUCTION

AN ACT to create 452.01 (5n), 452.01 (5p) and 452.137 of the statutes; relating
to: cooperation of Wisconsin licensed real estate brokers with out—of—state real

estate brokers, salespersons, and time-share salespersons, requiring the

exercise of rule-making authority, and providing a penalty.

Analysis by the Legislative Reference Bureau

This is a preliminary draft. An analysis will be provided in a subsequent version
of this draft.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 452.01 (5n) of the statutes is created to read:

452.01 (5n) “Out-of-state broker” means a nonresident who is not licensed
under this chapter and who is regularly and lawfully engaged in the real estate
brokerage business in another state, a territory or possession of the United States,

or a foreign country.
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SECTION 2

1 SECTION 2. 452.01 (5p) of the statutes is created to read:

2 452.01 (6p) “Out-of-state salesperson” means a nonresident who is not
3 licensed under this chapter and who is employed by an out—of-state broker.
4 “Out-of-state salesperson” includes a time-share salesperson employed by an
5 out—-of-state broker.

6 SECTION 3. 452.137 of the statutes is created to read:

7 452.137 Cooperation with out-of-state brokers and salespersons. (1)
8 DEFINITIONS. In this section:

9 (a) “Cooperative agreement” means the agreement established by the board

10 under sub. (4).

HE&HH}

11 (b) “Licensed broker” means a broker who is licensed under this chapter.
12 (¢) “Licensed salesperson” means a salesperson who is licensed under this
13 chapter.
14 (d) “Licensed time-share salesperson” means a time—share salesperson who is
15 licensed under this chapter.
16 (2) OUT-OF-STATE BROKERS. (a) An out—of-state broker may act as a broker in
this statefonly if the out—of-state broker does all of the followingf/
18 1. Enters into a cooperative agreement with a licensed broker and cooperates
19 with the licensed broker on all real estate transactions subject to the cooperative
20 agreement.
21 2. Submits to the licensed broker evidence that the out—of-state broker is 5
22 licensed in good standing to engage in real estate brokerage in a jurisdiction other 4:
23 than this state. é

24 (b) out-of-state braker who is a party to,a cooperative agreement with

5 licepsed broker may not li§t a property in thigstate for sale or resf or accompany
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2

\ Prgpective buyer or tenant to the property without the involvement of the licensed
broker.

“+NOTE: As réyugsted, I have included the “list” and “accompan¥ a prospective
buyer” language instead of refgrencing the activities included arfder the definition of
“broker” under s. 452.01 (2) (bm) g (h). As I previouslyifidicated, the term “list” in
particular may be vague here with respétsg the conduet being prohibited. That term is
not used in the same sense anywhere in ch. 382 and it would be a better practice to
maintain consistency with the activitieg.d6scribed Urder the definition of “broker” —
activities that are generally prohibited without a license.

«+«NOTE: AdsG, as I previously indicated, the term “involvement” is vagde. I
included thgt4€rm consistent with what is requested in the drafting instructions. Please
let me k6w if you want to clarify the role for the licensed broker when the out—of-state
bréke@r lists or shows a property or if you want to retain the requirement of “involvement.”

@@d) An out-of-state broker who is a party to a cooperative agreement with a

4

5

6

7

licensed broker may not accept any fee or commission in connection with a real estate
transaction subject to the cooperative agreement unless the out—of-state broker
receives the fee or commission directly from the licensed broker and in accordance

with any other terms of the cooperative agreement.

g m An out-of-state broker who is a party to a cooperative agreement with a

9

10

11

12

13

14

15

16

17

18

licensed broker, and any salesperson or time-share salesperson of the out—of—state
broker, shall comply with the laws of this state, and the out—of—state broker shall file
with the board an irrevocable consent that actions may be commenced against the
out—of-state broker in the proper court of any county in this state in which a cause
of action arises or the plaintiff resides, by the service of any process or pleading
authorized by the laws of this state on the board or any duly authorized employee.
The consent shall stipulate and agree that such service is valid and binding as due
service upon the out—of-state broker in all courts in this state. The consent shall be
duly acknowledged and, if made by a corporation, shall be authenticated by the

corporate seal.
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O m A licensed broker who is a party to a cooperative agreement with an

out—of-state broker, and any licensed salesperson or licensed time-share

3 salesperson of the licensed broker, may not act under the cooperative agreement on
4 behalf of a licensed broker who is not a party to the cooperative agreement.
@ (® An out-of-state broker who is party to a cooperative agreement with a

licensed broker shall deposit with the licensed broker copies of all documents the

7 out—of-state broker receives or generates in connection with any real estate
8 transaction subject to the cooperative agreement, unless the out—of-state broker and
9 licensed broker agree in writing that the out—of-state broker is not required to do so.
10 A licensed broker shall maintain all documents it receives under this paragraph, and
11 all other documents it receives or generates in connection with a real estate
12 transaction subject to the cooperative agreement, for at least 3 years after the date
13 of closing on the transaction.
14 (3) OUT-OF-STATE SALESPERSONS. An out-of-state salesperson may act as a
15 salespersor; or time-share salesperson in this state only if all of the following
16 conditions are met:
17 (a) The out—of-state broker who employs the out—of-state salesperson satisfies
18 all of the applicable requirements under sub. (2)\.,
19 (b) The out—of-state salesperson works under the direct supervision of the
20 out—of-state broker.
21 (¢) The out—of-state salesperson submits evidence to the licensed broker that
22 the out—of-state salesperson is licensed in good standing or is otherwise authorized
23 to act as a salesperson or time-share salesperson in a jurisdiction other than this

24 state.
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(d) In any real estate transaction subject to the cooperative agreement, the
out—of—state salesperson represents only the out—of-state broker with whom the
out—of-state salesperson is employed.

(4) COOPERATIVE AGREEMENT. (a) The board shall, by rule, establish the form
and terms of the cooperative agreement.

(b) The cooperative agreement shall do at least all of the following:

1. Establish the terms of cooperation between the out—of state broker, any
out—of-state salesperson, and the licensed broker.

2. Subject to sub. (2) (y),\/establish the terms of the out—of-state broker’s
compensation.

3. Provide that all client funds, as defined in s. 452.13 (1) (a), that the
out—of—state broker and licensed broker receive in connection with a real estate
transaction subject to the cooperative agreement shall be deposited in a trust account
maintained by the licensed broker.

(5) PENALTY. (a) Subject to the rules promulgated under s. 440.03 (1), the board
may conduct investigations and hearings to determine whether a person has violated
this section or a rule promulgated under this section.

(b) Notwithstanding s. 452.17 (3), any person who violates this section or a rule
promulgated under this section may be fined not more than $5,000 for each violation.

SEcTION 4. Effective date.

(1) This act takes effect on August 1, 2014.

(END)
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Representative Knudson:

Please review this draft carefully to ensure that it is consistent with your intent.

This preliminary draft is a redraft based on my telephone conversation and October v
X« 30, 2013ye-mail correspondence with Matt Rossetto. Please see s. 452.137 (2) (a)
(intro.) in the draft for the relevant changes.

Please do not hesitate to contact me with any questions.

Thank you.

Michael Gallagher

Legislative Attorney

Phone: (608) 267-7511

E-mail: michael.gallagher@legis.wisconsin.gov
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November 4, 2013

Representative Knudson:

Please review this draft carefully to ensure that it is consistent with your intent.

This preliminary draft is a redraft based on my telephone conversation and October
30, 2013, e-mail correspondence with Matt Rossetto. Please see s. 452.137 (2) (a)
(intro.) in the draft for the relevant changes.

Please do not hesitate to contact me with any questions.

Thank you.

Michael Gallagher

Legislative Attorney

Phone: (608) 267-7511

E-mail: michael.gallagher@legis.wisconsin.gov




